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LYNCH, Circuit Judge. This case explores the

Massachusetts | aw of close corporations and the ability of those
corporations to give releases of clains of self-dealing. A jury
found that the defendants, an officer/director and the controlling
shareholders in tw close famly corporations, had unjustly
enriched thenselves from corporate funds in the sum of over
$380, 000. This appeal concerns whether that liability was
extinguished by a release in favor of the defendants that was
executed by the corporation and its remaining directors and
shar ehol ders on March 31, 1990, as part of nutual rel eases givenin
connection with a stock redenption of the defendants' shares. |If
liability is extinguished, then the plaintiffs, who are creditors
in bankruptcy standing in the shoes of the corporation, cannot
recover on the jury verdict.

The district court did not reach the questions about the
validity and enforceability of the release because it ruled that
the creditors could not assert such clains -- essentially, that
they | acked standing. Wiile that standing analysis has sone
attraction, it is ultinmately unpersuasive. The questions about the
release will have to be addressed on remand because this record
does not permt their resolution. No Massachusetts case is
directly on point as to the standards to be used. This opinion
attenpts to provide gui dance for the case on remand, in an area of

| aw mar ked by anbi guity and inconsi stency.
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I.

M -Lor Corporation was in the busi ness of manufacturing,
distributing, and selling plastic dental and hair products, such as
t oot hbrushes and conbs. The conpany was fornmed under Massachusetts
law in 1977 by three famly groupings -- the Robert GCottsegen
famly, the Stuart Gottsegen famly, and the Lawence Gottsegen
famly! -- and an individual naned Larry Wald. Robert was the
presi dent of the conpany, and he, Stuart, and Wald served as M -
Lor's directors. Lawrence was primarily responsible for sales;
Wal d was responsible for M-Lor's financial operations.

Robert's children, Lori and Mchael, and Robert's ex-
wi fe, Dorothy, were stockhol ders of the company, as were Stuart,
Lawrence, and Wald.? Two trusts, one for the benefit of M chael
and one for the benefit of Lori, also owned M-Lor stock. Law ence
was the trustee of both trusts. Although Robert did not owmn M -Lor
stock, he effectively controlled the conpany in his capacity as the
sole voting trustee of a voting trust that owned sixty-five percent
of M-Lor's voting stock. Wald was the only stockhol der who was
not a menber of the voting trust. The voting trust included all of
the stock held by Dorothy, Lori, Mchael, and the two trusts. To

the extent that Robert's interests were aligned with the interests

1 Stuart is Robert's brother and Lawence is Robert's
cousi n.

2 Art hur CGottsegen, John Banbera, and Ant hony d ydon were
stockholders initially, but they sold their stock in the 1980s.

-4-



of the other nenbers of his famly unit, the Robert Gottsegen group
effectively functioned as one unit inthree intertw ned capacities:
as the president, as a director, and as the majority sharehol der of
M - Lor.

Prof essi onal Brush, Inc. ("Pro Brush") was forned i n 1987
and was i n the busi ness of manufacturing, distributing, and selling
t oot hbrushes and ot her dental care products. Robert was president
and a director of the conpany; Lawence, Stuart, and Wald were the
other directors. Mchael and Lori owned Pro Brush stock, as did
Steven CGottsegen, Stuart, and Wl d.

In 1989, Robert suffered a heart attack. On March 31,
1990, pursuant to a stock redenpti on agreenent, M -Lor redeened al
of the shares held by Mchael, Lori, Dorothy, and the two trusts.
As of the sane date, the voting trust was term nated, Robert
resi gned as both president and director, and the managenent of the

corporation changed accordingly.? As part of the redenption

agreenent, in exchange for 2,480 shares of stock and for other
consi deration (i ncluding "consul ting, confidentiality and
nonconpetition” agreenents wth Robert and Dor ot hy, and

"confidentiality and nonconpetition"” agreenents with Lori and

3 Initially, Wald becanme president and Lawence filled the
director position vacated by Robert. Then, after Wald died in
1991, Stuart becane president and Steven, Lawence's son, filled
the vacant director position. After Wald's death, Lawence
allegedly first discovered and investigated Wald's msuse of
corporate funds. M-Lor filed suit in state court against Wald's
estate in July 1992.
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M chael), M-Lor assigned to Mchael, Lori, Dorothy, and the
trustee of the two trusts the proceeds (totaling approxi mtely $1
mllion) fromthe nerger of Solo Products, Inc. into M-Lor and
granted thementitlenents to receive certain other paynents.

Al'so on March 31, 1990, M chael and Lori entered into a
stock redenption agreenment with Pro Brush, whereby M chael and Lori
each recei ved twenty-five dollars in exchange for the 625 shares of
Pro Brush stock that each held. Pursuant to a provision in this
redenpti on agreenent, Robert resigned as president and director of
Pro Brush

As part of the M-Lor stock redenption agreenent,*
Robert, Dorothy, Lori, Mchael, and the two trusts (the "Redeem ng
Principals" or the "Robert Gottsegen group”) also entered into an
Agreenment of Mitual Release (the "Release") with the conpany and
its remmining principals® on March 31, 1990. Under its terns, M-
Lor and its renmi ni ng sharehol ders agreed to rel ease t he Redeeni ng

Principals from"any and all actions, causes of action, damages,

clainms or demands of whatever kind or nature . . . which the
4 Several agreenents were executed ancillary to the M -Lor
stock redenption agreenent. Pursuant to a consulting agreenent,

for exanpl e, Robert remained connected to M-Lor. Wthin a year of
the stock transacti on, Robert instituted an arbitration proceedi ng
to force M-Lor to pay himaccording to the ternms of the consulting
agreenent. The parties settled and M-Lor agreed to pay Robert.

5 The remaining principals were Wald, Stuart, Law ence
Joan Cottsegen, Steven CGottsegen, and four trusts (two for which
Lawence served as trustee and two for which Sandra Gottsegen
served as trustee).
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Conpany and Renmaining Principals ever had or clainmed to have"
relating to "any act, om ssion, cause or thing done or omtted"

with respect to the "fornmation, incorporation or operation of the

Conpany " The Rel ease excluded clains related to "the
continui ng obligations owed by the Redeemi ng Principals . . . under
the ternms . . . of the Redenption Agreenent ... and the coll ateral

agreenments” and clains arising from "any |egal proceeding
initiated by Alfred Stauble.” The Rel ease was signed by all of M -
Lor's sharehol ders and all of its directors. It is this release
that is at issue here.

In June 1994, the Redeeming Principals sued M-Lor in
state court alleging that they were owed additi onal paynents under
the stock redenption agreenent based on M-Lor's attainnent of a
specified |l evel of pre-tax earnings. They also alleged fraud on
the part of M-Lor in the termnation of the voting trust. A
default judgnent was entered against M-Lor for $226,984.80, and
the voting trust was reinstated. On February 10, 1995, the
Redeem ng Principals and M -Lor entered into a settl enment agreenent
whereby the voting trust was again termnated and Robert was
el ected a director but agreed not to prevent M-Lor fromfiling for
bankr upt cy.

On March 3, 1995, M-Lor and Pro Brush voluntarily filed
Chapter 11 petitions. On February 28, 1997, M-Lor and Pro Brush,

as debtors-in-possession, brought an adversary proceedi ng agai nst



the Redeenming Principals alleging a host of clainms. Anong other
things, the conplaint alleged that the Redeem ng Principals had
caused M-Lor to pay for their personal expenses and nmake ot her
expenditures for their benefit that had no legitinmte corporate
pur pose. © The defendants' affirmative defenses included the
Rel ease and the statute of limtations.

On Novenber 2, 1998, the bankruptcy court confirmed the
Second Anended Liquidating Joint Plan of Reorganization of the
Debtors. The court's order established that all property of the
M -Lor and Pro Brush bankruptcy estates would thereafter be vested
inthe Creditors Trust and that the trustees of the Creditors Trust
woul d succeed to the debtors' right to bring or continue causes of
action. Subsequently, Janmes M Liston and John J. Monaghan, in
their capacity as Creditors Trustees, replaced M -Lor and Pro Brush
as plaintiffs in the corporations' suit against the Redeem ng
Princi pal s.

The defendants noved for summary judgnent based on the
rel ease and statute of limtations defenses, and the bankruptcy
court denied the notion on February 26, 1999. On May 7, 1999, the

bankruptcy court sua sponte vacated its February 26 order and

granted partial summary judgnent to the plaintiffs on the statute

of limtations defense. D scovery ensued. The defendants filed a

6 It was through the di scovery proceeding in the state suit
agai nst Wald's estate (see supra note 3) that Lawence clains to
have first |earned of Robert's m suse of M-Lor funds.
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notion to vacate the May 7 order in Decenber 2000, and the district
court denied that notion on January 25, 2001 after de novo review.

During the five day trial in April 2001, the parties
di sagreed, anong other things, about the extent to which the
defendants had received personal paynents, about whether the
def endants had rei nbursed the conpany for the paynents of persona
expenses they did receive, and about whet her the defendants had made
| oans to the conpany. There was general agreenent, however, that
M -Lor funds were indeed used to pay the personal expenses of the
def endant s in t he first I nst ance, and t hat ot her
di rectors/shareholders in M -Lor al so received paynents of personal
expenses. By agreenent, the rel ease defense was not submtted to
the jury.

In a special verdict, the jury found that M-Lor had paid
$380, 807.66 of the Redeem ng Principals' personal, non-business
expenses and t hat t he Redeem ng Pri nci pal s had not rei nbursed M - Lor
for such paynents.” Anong the all egedl y unrei nbursed paynents shown
to have been made to Robert and other menbers of his famly unit
were country club dues and expenses; paynents to pharnmacies for

nmedi cati ons; aut onpbil e expenses; paynents for tel ephone calls from

! The speci al verdict did not specifically characterize the
finding as one of "unjust enrichnent.” The district court's August
17, 2001 rmenorandum and order stated that the "jury found in favor
of the plaintiffs on the unjust enrichnment claim" The defendants
did not raise an objection to the characterization of the jury
verdict as a finding of unjust enrichnment and have waived the
I ssue.
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Robert's hone in Bernuda; |egal fees for litigation to which M -Lor
was not a party; paynents to Robert's divorce |awers; nonthly
paynents to Robert's nother; rent paynents for an apartnent occupi ed
by M chael; and nonthly paynents to Dorot hy.

The parties filed notions for judgnent as a matter of | aw
under Rul e 50 regardi ng whet her the Rel ease should bar the unjust
enrichment claim and the district court scheduled an evidentiary
hearing on that issue. The parties then agreed to have the district
court decide the issues pertaining to the Rel ease w thout hearing
further evidence, so the district court cancelled the hearing.

The district court's nmenorandumand order on the parties’
respective notions for judgnent as a matter of |aw concl uded,
against the plaintiffs, that the Rel ease was (1) executed by M - Lor,
because there was sufficient evidence that M-Lor had assented to
it, despite its formal shortcom ngs, and (2) enforceabl e, because
it was executed at a time when no duties were owed to M-Lor's
creditors. The district court entered judgnent in favor of the
def endant s.

The Creditors Trustees appeal the district court's
decisions to deny their nmotion for judgnent as a matter of |aw
regarding the Release and to allow the defendants' notion for
judgnent as a matter of |aw. The defendants' cross-appeal on the

statute of limtations ruling argues that their statutory and
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constitutional rights were violated when the bankruptcy court sua

sponte granted sunmary judgnent to the plaintiffs on May 7, 1999.
II.

A. Creditors Trustees as Plaintiffs

The district court construed the question of the validity
and enforceability of the Release as an issue of [|aw It first
determ ned that the Rel ease had been executed by the corporation,
even though no signature qua corporation was designated.® It also
determ ned that the broad scope of the Release would cover the
unjust enrichment clainms, if the Release was deened valid and
enf or ceabl e.

The district court then explained that the corporation's
shar ehol ders coul d have brought a derivative action if the unjustly
enriched participants had acted to the detrinment of the corporation
in executing the Release. However, the court held that the
plaintiffs here were creditors and could not bring an action
chal l enging the Release unless its execution contributed to the
corporation's insolvency or took place while the corporation was
i nsol vent. Because the corporation was not insolvent at the tine
of the Rel ease and there was no evi dence suggesti ng that the Rel ease

contributed to its subsequent insolvency, the court ruled:

8 The plaintiffs argued that no one had si gned the Rel ease
specifically on behalf of M-Lor. The plaintiffs' attack is
wi thout nerit. There was anple evidence to support the district

court's factual determ nation
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Wi | e sharehol ders may have been able to object to the

Rel ease, in fact, every shareholder signed it. The fact

that M-Lor is presently insolvent does not nmean that the

Rel ease suddenly becones invalid as a result of duties

owed to creditors or to the corporation on behalf of the

creditors. I nvalidating the Release years after its
execution because of its adverse effects on creditors
interests would create fiduciary duties to creditors
where they sinply do not exist.
Accordi ngly, the court did not reach the questions raised about the
validity and enforceability of the Rel ease.

On appeal , the plaintiffs argue that the court appliedthe
wrong analytical principles in choosing to deny creditors the
ability to pursue clains as substitute plaintiffs for the
corporation. They argue that the conpany, as debtor-in-possession,
properly filed an adversary proceeding against the defendants
pursuant to the rules of the federal bankruptcy system Thi s
position is correct. A corporation may bring an action against its

directors, current or forner, for self-dealing. See Boston

Children's Heart Foundation, Inc. v. Nadal-Gnard, 73 F.3d 429 (1st

Cr. 1996) (applying Massachusetts | aw). And a debtor-in-possession

may comrence an action wthout court approval. Collier on

Bankruptcy § 323.01 (15th ed. rev.).

The Creditors Trustees then argue that, by order of the
bankruptcy court, they properly stepped into the shoes of the
corporation as plaintiffs. |In those shoes, they are asserting the
corporation's right to recover to the estate the anpbunt of the

unj ust enrichnent. That they, as creditors, would be the real
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beneficiaries of any recovery is, they say, happenstance and does
not alter the fact that they sue in the shoes of the conpany. The
def endant s do not contest this proposition; indeed, no objection was
made to t he bankruptcy court when it pernmitted the creditors to sue,
and the case was characterized to the jury as just explained.

Wiile the district court's contrary view is a well-
reasoned position,® it ultimately nust give way on the question of
standing. The court's intuition does, though, informthe analysis
| ater.

The Creditors Trustees may properly stand in the shoes of
the corporation and its shareholders for purposes of the suit
because they are continuing the corporation's cause of action, not

initiating a separate action on behalf of creditors. See Collier

on Bankruptcy  541.08 (15th ed. rev.) ("The trustee . . . stands

in the shoes of the debtor corporation in prosecuting a cause of
action belonging to the debtor . . . ."); id. ¥ 323.01 ("A trustee
appointed in a chapter 11 case . . . is automatically substituted
as a party in any pendi ng action, proceeding or matter and therefore
has the sane rights and obligations as the . . . debtor in

possession."). Wen a corporation sues its fiduciaries or a

o Frequently, the statute of imtations will bar clains by
creditors pursuing actions in the capacity of the corporation when
those clainms reach back to transactions from years earlier. In
addition, sonme clains of this sort may trigger a successful |aches
defense. But here, the district court correctly determ ned that
the statute of limtations was no bar, and no | aches defense was
rai sed.
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st ockhol der brings a derivative suit agai nst corporate fiduciaries
to enforce the corporation's rights, any recovery for the fiduciary

breach belongs to the corporation.?® See, e.qg., Bessette .

Bessette, 434 N E. 2d 206, 208 (Mass. 1982) ("It is a basic principle
of corporate lawthat if a majority sharehol der receives corporate
cash distributions and a salary in excess of the reasonable val ue
of services rendered, the right to recover the overpaynents bel ongs
to the corporation."). Suns recovered by a corporation in such
suits are paid first to creditors, before any distributions are nade

to sharehol ders.'* See Bagdon v. Bridgestone/Firestone, Inc., 916

F.2d 379, 383 (7th Gr. 1990) ("Recoveries [in derivative suits]
pass through the corporate treasury, a process that both protects
creditors (who get first dibs) and avoi ds questi ons of apporti onnent

"). As aresult, the issues pretermtted by the district

10 In sone circunstances, the Donahue doctrine permts
st ockhol ders of close corporations to sue for direct injuries and
recover personal relief for breaches of fiduciary duties owed
directly to them See Donahue v. Rodd El ectrotype Co., 328 N E. 2d
505, 515 (Mass. 1975). Such a suit for personal relief is
appropriate where it would be difficult to establish a breach of
duty owed to the corporation, as in the case of a freeze-out of
m nority sharehol ders. Id. at 514-15. The Creditors Trustees
however, do not sue as Donahue plaintiffs.

1 This result explains why the plaintiff in Bessette
refused to assert a derivative rather than a direct claim
Bessette i nvol ved a conpany on the verge of bankruptcy, and as one
comment ator explained: "The plaintiff presumably wanted persona
relief because he feared the corporation's creditors, not its
stockhol ders, would reap the benefits of any recovery in a
derivative action.” Richard W Southgate & Donald W @ azer
Massachusetts Corporation Law & Practice § 16.5(b) (2003 Supp.).
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court about the validity and enforceability of the rel ease nust be
reached.

In one sense it is quite true that the other sharehol ders
were the victins of the unjust enrichnment and of any failure to nmake
adequate disclosure to themin securing the Rel ease, and they are
not conpl ai ning about either. But to the extent that unjust

enrichment occurred, it was through a m suse of the corporation's

assets; and the Rel ease, although ratified by the sharehol ders, was
a corporate act surrendering a claimof the corporation. Whatever
right the corporation may have to recover for unjust enrichnent,
through the invalidation of the Release, is an asset of the
corporation and now belongs to the creditors.
B. Standard for Determining the Enforceability of the Release

In essence, this case involves two clains of fiduciary
breach. The first, on which the jury found for the plaintiffs, is
t hat t he Redeem ng Principals had unjustly enriched thensel ves from
the corporation's coffers. The second claimis that the Redeem ng
Principals commtted a fiduciary breach that renders the Release
unenf or ceabl e. The plaintiffs argue that the Release is
unenf orceabl e at a m ni numbecause t he defendants fail ed to di scl ose
the material details of their wunjust enrichnent to M-Lor's
remai ni ng shar ehol ders and direct ors when seeki ng t he Rel ease. They
al so argue that the Rel ease i s unenforceabl e because t he def endants

have not denonstrated that the Rel ease was fair to the conpany.
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At issue, then, is the standard for determning the
enforceability of arel ease, executed by a cl ose corporation and its
di rectors and sharehol ders, of clains |later proven to a jury that
certain corporate directors and shareholders unjustly enriched
thensel ves at the expense of the corporation. There is no
Massachusetts case directly on point.

Corporations, whether close or public, have a strong
interest in being able to give valid and enforceable releases. A
rel ease of clains by a close corporation in particular, even a
rel ease of sel f-dealingclains against its controlling sharehol ders,
may benefit the cl ose corporation by allowing it to resolve internal
disputes in a swift and cost-effective manner and by enabling it to
facilitate the term nation of the involvenent of its principals.??
Cl ose corporations like M-Lor also present fewer concerns about

possible injury to the investing public from the actions of

12 Massachusetts does not prohibit a conpany fromrel easing
directors fromcl ai ns of self-dealing. Massachusetts does prohibit
a corporation fromincluding in its articles of organization a
provision that elimnates or limts the liability of a director:
(1) for any breach of the director's duty of loyalty to the
corporation or its stockholders; (2) for acts or om ssions not in
good faith or that involve intentional msconduct or a know ng
violation of law, (3) for illegal distributions to stockhol ders and
I nproper loans to directors or officers; or (4) for any
transactions fromwhich the director derived an inproper persona
benefit. Mass. Gen. Laws ch. 156B, 8 13(B)(1.5). And a
Massachusetts corporation may not enact a by-law that conflicts
Wth either a statute or its articles of organization. Ch. 156B,
§ 16; Assessors of Boston v. Wrld Wde Broadcasting Foundation of
Mass., Inc., 59 N E. 2d 188, 191 (Mass. 1945) (noting that by-I|aws
may not enlarge or alter the powers conferred by the articles of
organi zation or by statute).
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corporate directors and sharehol ders than do public corporations or
charitabl e corporations. And where all of the shareholders (as
opposed to the directors) of a close corporation execute a rel ease
after having recei ved full disclosure, there are sel f-evident policy
reasons to enforce such a rel ease.

Even so, within close corporations there are fiduciary
duties inposed on directors, officers, and, for sonme purposes,
shar ehol ders, in connectionwth their respective dealings with, and

on behalf of, the close corporation and its sharehol ders. See

Denpul as v. Denpul as Super Mts., Inc., 677 N E 2d 159, 179-80

(Mass. 1997); Donahue v. Rodd El ectrotype Co., 328 N.E. 2d 505, 515-

16 (Mass. 1975). The rel ease transaction involved here was not
entered into by two or nore independent business entities, but
rather, was an entirely intra-corporation transaction -- entered
into by the <close corporation itself (acting through the
ratification of its shareholders) with its own principals. The
intra-corporation nature of the transaction, the plaintiffs argue,
gave rise to certain fiduciary obligations by the Redeem ng
Princi pal s.

In Denoul as, the nobst recent Massachusetts case about
self-dealing, the plaintiff brought a derivative action agai nst the
president/director/votingtrustee of aclose corporation and certain
affiliated persons and entities, alleging that the defendants had

di verted corporate opportunities and engaged in self-dealing. 677
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N.E. 2d at 165-66. The Suprene Judicial Court explained that a
corporate fiduciary is not entirely barred frompursuing a corporate
opportunity or entering into a self-dealing transaction. Wen such
actions are taken, though, the corporate fiduciary has a duty to
di scl ose the details of the opportunity/transactionto the corporate
deci sion-makers and, at |east when the decision-nmakers are
interested directors, has the burden of proving that the opportunity
or transaction is fair. [Id. at 180-82. The court summari zed the
standard as foll ows:

In short, to meet a fiduciary's duty of loyalty, a

director or officer who wishes to take advantage of a

corporate opportunity or engage in self-dealing nust

first disclose material details of the venture to the
corporation, and then either receive the assent of
disinterested directors or shareholders, or otherw se
prove that the decision is fair to the corporation.

ld. at 182.

It is clear from Denpul as that Massachusetts inposes on
corporate fiduciaries a duty of full disclosure of material facts
I n connection with self-dealing. Material information about the
self-dealing transaction is needed to nmke an educated deci sion
about whether to allow it, and in the case of a self-dealing
rel ease, information about the conduct of the potential recipients
of the release is necessary for deciding whether to grant the

rel ease enconpassi ng such conduct. Thus, the Dermpul as rul e protects

deci si on-mekers by giving theminformation.
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But Denoul as does not explicitly address the question of

whet her full disclosure to interested shareholders suffices in the

context of a release given w th unani nous sharehol der consent.?®®
And nore general |y, Denpul as | eaves open the question of the effect
of ratification by interested sharehol ders and the questi on of what
role fairness plays when interested sharehol ders have ratified.
The law in this area is a tangled web. Language from
cases in both the Supreme Judicial Court and in this court could,
if lifted out of context, be taken to nean that a show ng of

fairness is always a requirenent. See Wnchell v. Plywod Corp.,

85 N E 2d 313, 316-17 (Mass. 1949) (requiring a self-dealing
corporate fiduciary to prove full disclosure and fairness to the

corporation); Boston Children's Heart Foundation, Inc. v. Nadal-

Gnard, 73 F.3d 429, 433-34 (1st Cr. 1996) (sane, applying
Massachusetts law). This | anguage i n nodern opinions, which seemns
to invoke a universal requirement of showing fairness, is at odds
wi th ol der cases saying that transactions between corporations and
their fiduciaries that are open and i nforned may be approved by the

express "consent of all the stockholders.” Warren v. Para Rubber

Shoe Co., 44 N.E 112, 113 (Mass. 1896) (holding that a corporation

13 It is unclear from the quoted |anguage from Denpul as
whether the term "disinterested" nodifies only "directors” or
nodi fies both "directors" and "sharehol ders.™ That is, can
sharehol ders assent only if they are disinterested? If the
nodi fier applies to both words, then, apparently, interested
shar ehol ders cannot, even upon full disclosure and unaninous

agreenent, approve self-dealing by corporate fiduciaries.
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could contract with directors when the contract was made openly and
with the assent of all the stockhol ders and the stockhol ders were
not ignorant of the terns of the contract or of the self-dealing
rel ati onshi p between the contracting parties). Until Massachusetts
addresses these questions directly, we are left to work out the
| ssue.

On bal ance, we conclude the wser ruleis that where there
is unanimous and fully inforned sharehol der approval in a close
corporation, such approval suffices (subject to special rules for
i nsol vency) . If there is not full disclosure and unaninous
approval, the question arises whether a show ng of fairness al one
woul d suffice to validate the Rel ease. This appears to be the rule

in nmost jurisdictions, Gevurtz, Corporation Law 324 (2000); yet a

very literal reading of Denpulas' |anguage quoted above m ght
suggest the need for both full disclosure and fairness -- although
this variation was not decided there. Quite possibly the question
need not be answered in the present case (and we do not seek to do
so) because, if the transaction enbracing the Release was fair,
arguably this neans that the corporation has al ready been properly
conpensated for its unjust enrichnment claim

The rule we adopt is close to the non-exclusive rule in

the Delaware statute!® that a self-dealing transaction my be

14 It is true that Massachusetts has not always foll owed
Del aware | aw on corporations. Conpare Donahue, 328 N E.2d at 515
& n.17 (creating a new fiduciary duty of utnost good faith and
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approved by the consent of all shareholders -- whether interested
or not -- so long as there is disclosure to those sharehol ders of
all material facts concerning the self-dealing.*® See Del. Code

Ann. tit. 8, 8 144(a); R dark, Corporate Law 168 (1986). That

statutory rule is nodified by Del aware case |aw, but the case |aw
regarding the effect of the fully informed consent of sharehol ders

in various contexts'!® has been described by the Del anare Chancery

| oyalty anong t he stockhol ders of Massachusetts cl ose corporations
that is nore exacting than the duty traditionally owed by corporate
directors and officers), with N xon v. Blackwell, 626 A 2d 1366
1379-81 (Del. 1993) (noting that directors have the sane fiduciary
duties under Del aware | aw whether or not a corporation is closely
hel d and declining to fashion "a special judicially-created rule
for mnority investors” in close corporations). Massachusetts'
i ndependent view expressed in Donahue does not address how the
duties inposed on fiduciaries in close corporations mght be
affected where there is wunaninous ratification by infornmed
sharehol ders. The applications of fiduciary duties in Donahue and
i n Denoul as do not involve second-guessing the unani nous deci sion
of i nfornmed sharehol ders, so neither of those cases reaches as far
as this case requires.

15 Under the Delaware statute, a self-dealing transaction
may be approved by the consent of a nmajority of fully-informed and
disinterested directors; by the consent of fully-inforned
shar ehol ders; or by a showi ng that "the contract or transaction is
fair to the corporation as of the tinme it is authorized, approved
or ratified, by the board of directors, a conmttee or the
sharehol ders."” Del. Code Ann. tit. 8, 8 144(a)(3). Delaware case
| aw suggests that the approval of a majority of inforned
shareholders is sufficient under the statute, but the cases
di sagree about whether interested shareholders may be counted
towards the majority.

16 One comentator has noted the weaknesses of relying on
shar ehol der approval in public corporations to protect investors
interests. See R Cark, Corporate Law 180-183 (1986).
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Court as "not a nodel of clarity.” Solonpbn v. Arnstrong, 747 A 2d
1098, 1113 (Del. Ch. 1999).

Here, there was unani nous sharehol der approval, so the
case does not present the question of what to do where a majority
of sharehol ders approve but that majority is controlled by or
conposed of the defendants. |If fully informed sharehol der approval
were sinmply by a majority, then different rul es and shifting burdens

m ght apply, see, e.qg., Wachsler, Inc. v. Florafax Int'l, Inc., 778

F.2d 547, 552 (10th Cir. 1985), because then, "even an inforned
shar ehol der vote nay not afford the mnority sufficient protection

to obviate the judicial oversight role.” 1nre Weelabrator Techs.,

Inc. S holders Litig., 663 A 2d 1194, 1204 (Del. Ch. 1995). That

rationale for requiring an additional fairness showing -- the
protection of dissenting mnority sharehol ders who, perforce, have
brought a derivative action -- is inapplicable where the fully
i nformed shareholder owners of a close corporation, even if
i nterested, unani nously consent to the giving of a rel ease.

As a practical matter, many cl ose corporations are famly
corporations and/or do not have any disinterested sharehol ders or
disinterested directors. Because the shareholders are the owners,
if all of the owners, "interested" or not, of a close corporation
agree to allow a rel ease of clains of self-dealing after receiving

full information about it, then they have had the opportunity to

protect their own interests and there are no di ssenting sharehol ders
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who may need further protection. It would ordinarily be unwise to
i nvol ve courts in review ng the i nfornmed and unani nous deci si ons of
t he owners, absent special circunstances.

Massachusetts, of course, may choose a different path in
the future. It may, for exanple, feel that creditors of close
corporations deserve protection against the nutual |[|ooting of
corporate assets by all of a close corporation's sharehol ders. The
| aw, however, already provi des a degree of such protection. As the
district court aptly recognized, a corporation may not act to
rel ease clainms when that action would cause the corporation to go
into insolvency or would take place during insolvency. See Mss.

Gen. Laws ch. 109A, § 5; Inre Tufts Elecs., Inc., 746 F.2d 915, 917

(Mass. App. C. 1984) (explaining that "prejudice [to creditors]
ari ses where the transaction is a fraudul ent conveyance or one whi ch
|l ed to corporate insolvency").

| f there has not been adequat e di scl osure to the remaini ng
M - Lor sharehol ders, then there nay be defenses avail able such as
| ack of causation or |ack of damages, the availability or force of
whi ch we need not determ ne.
C. Burden of Proving the Enforceability of the Release

The fact of a release is an affirmative defense, and the
party seeking to have a rel ease enforced usually bears the initial

burden of pleading and proving the existence of that rel ease. See
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Sharon v. Gty of Newton, 769 N E. 2d 738, 742-43 (Mass. 2002). That

was done here.

Once the burden of proving the existence of an executed
rel ease has been net, the burden of proving or disproving its
enforceability may lie with either party, depending on the context
in which the release was given. The defendants argue that the
Rel ease is a contract and cannot be nullified absent the plaintiff's
proving "fraud, msrepresentation, nutual mstake, breach of
fiduciary duty, or undue influence" or "that at the tinme the rel ease
was given the corporation was insolvent or becane insolvent as a
result of the release.”™ The last ground for nullification does not
apply on the facts here. As to the other grounds for nullification,
t he burden of proof is generally on the plaintiff in non-fiduciary

duty situations. See, e.g., Sharon, 769 N E 2d at 743 n.6. The

defendants argue that the plaintiffs have the burden on the
enforceability issue here.

The defendants' argunent ignores the special fiduciary
context of the Release: that the Rel ease goes to a proven breach
of fiduciary duty by a corporate officer/director and sharehol ders.
At | east where an underlying claimof breach of fiduciary duty has

been proven, ' we concl ude that Massachusetts woul d pl ace t he burden

1 W need not decide who has the burden of show ng
enforceability when there is an wunadjudicated claim of an
under | yi ng breach of fiduciary duty by the corporate fiduciary. As
a federal court sitting in diversity, we prefer to make narrow
rulings on issues of state law. See, e.qg., V. Suarez & Co., Inc.
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of showing the enforceability of a release on the corporate
fiduciary who relies on that rel ease to extingui sh any recovery for
t he underlying breach. Two doctrines converge to place this burden
on the corporate fiduciary. First, Massachusetts adopts the rule
that "[a] rel ease executed in favor of one standing in a fiduciary
relation to the one executing the release will be subjected to the

cl osest scrutiny by the court.” Allen v. Mushegian, 71 N. E. 2d 393,

400 (Mass. 1947) (involving a release issued by a client to her
attorney). Second, Massachusetts refers to the law of trusts in

cases involving corporate fiduciaries, see, e.qg., Denoulas, 677

N.E.2d at 171 ("Trust law applies . . . to the managenent of
corporations."), and under trust law, a release of a trustee is

"subjected to the closest scrutiny,"” Akin v. Warner, 63 N E. 2d 566,

570 (Mass. 1945); Restatenent (Second) of Trusts § 217(2).
D. Application of the Standards to the Mi-Lor Release

The trial court held in an earlier order, on August 17,
2001, that those who executed the Rel ease were not disinterested.
The defendants have not argued this issue on appeal, other than
sinply stating in a footnote that "there was adequate evidence in
the record to show . . . that the recipients of the rel ease were

disinterested.” The issue is waived.®®

v. Dow Brands, Inc., 337 F.3d 1, 8-9 (1st G r. 2003).

18 Even were it not waived, therulingis fully supportabl e.
A director or officer may be "interested" under Massachusetts | aw
if sheis aparty to the transaction; has a business, financial, or
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Def endants argue that the record establishes that they
made full disclosure of all material facts about the Rel ease. There
is no formal ruling on this issue, either in the Novenber 20, 2002
menor andum entering judgnent for defendants on the Release or
el sewhere. Defendants point to the follow ng coment made by the
trial judge during a colloquy with counsel on April 20, 2001: "Ful
di sclosure as to what? . . . [T]lhey all played the sane gane.
There certainly was full disclosure. Everybody knew that everybody

was doing 'it," whatever it is." This cormment is far froma ruling
and, in any event, does not foreclose the disclosure issue.

First, the defendants' argunent does not |ogically foll ow
The fact that M -Lor's renmi ning directors and sharehol ders al so had
expenses paid by the corporation neans that they were nost likely
not disinterested, because they benefitted from a practice of
corporate | argesse. But it certainly does not mean that the

Redeem ng Principals fully disclosed all material details regarding

their own self-dealing.

famlial relationship with a party to the transaction; has a
mat eri al pecuniary interest in the transaction; or is subject to a
controlling influence by a party to the transaction who has a
material pecuniary interest. Harhen v. Brown, 730 N E.2d 859, 864
& n.5 (Mass. 2000) (adopting the definition of "interested" stated
in 1 ALI Principles of Corporate Governance 8 1.23 (1994)). A
sharehol der is "interested" if sheis a party to the transaction or
is also an interested director or officer. 1d. The directors and
shar ehol ders who approved the Rel ease had interconnected famlial,
financi al, and business rel ationships with parties on both si des of
t he Rel ease.
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Second, we cannot say that the record establishes full
di scl osure, thus resolving the issue. At oral argunent, this court
asked defendants' counsel to indicate what evidence was in the
record to show that the defendants had nade full disclosure.
Counsel replied that M-Lor's bookkeeper had testified that he knew
of the details of the unjust enrichnent. The bookkeeper's know edge
does not even cone close to establishing full disclosure, which nust
be made to the renai ning sharehol ders.

The plaintiffs, in turn, contend that they are entitled
to judgnent because the defendants have the burden of proof and did
not prove that they made full disclosure of their self-dealing. The
argunent is premature. No one yet has had the benefit of the full
anal ysis of this issue fromthe distinguished judge who sat through
the trial and has lived with this case for sone years. This opinion
clarifies the applicable standards and burdens, and whether to
accept additional evidence on this or any other matter is an issue
for the trial judge. The defendants bear the burden on renmand of
establishing full disclosure.

Plaintiffs also urge us to hold as a matter of |aw that
t he Rel ease was unfair because there was no consideration given for
it. They cite cases which they say hold that redenption of stock

never benefits a corporation. See In re Roco Corp., 701 F.2d 978

(1st Cir. 1983); In re Main St. Brewing Co., Ltd., 210 B.R 662

(Bankr. D. Mass. 1997). Those cases do not stand for that
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proposition at all. I nstead, Roco essentially says that when a
corporation is insolvent onthe date it redeens shares of its stock,
t he corporation recei ves not hing of value, 701 F.2d at 982, and Main

St. Brewing says that stock redenption clainms in bankruptcy are

subordinated to the clains of creditors, 210 B.R at 664-65. In
March 1990, when M -Lor redeened the stock of the defendants, the
conpany was not insolvent and its stock was not worthless. And the

equi tabl e subordination issue in Main St. Brewing is not at al

relevant to the fairness of the Release. Furthernore, agreenents
by a corporation to purchase its own stock are generally
enforceable. Wnchell, 85 N E. 2d at 317.

There was no finding on fairness by the district judge and
the record does not, from our reading of it, readily provide an
answer. |In theory, the Rel ease coul d have benefitted both parties.
The corporation, for its part, received stock back, which enhanced
the value of its remaining shares and whi ch concei vably coul d have
led to sone benefit to it; it also received cooperation and non-
conpete agreenents from the defendants, a release from the
defendants of clains against it, and m scell aneous benefits. In
turn, the corporation paid out $1 nmillion for the redeemed shares
and ot her consi deration and gave up cl ains that, el even years |l ater,
led to a judgnent of $380, 807.66 (exclusive of interest). It is not
cl ear what the val ue of the shares was or howto assess the expected

val ue of the unjust enrichnment claimat the tine the Rel ease was
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signed, given the risks and costs of litigation and other factors.
In short, it is better to have the trial court determne this matter

on remand. Cf. Lawton v. Nyman, 327 F.3d 30, 51 (1st Cr. 2003).

III.
In their cross-appeal, the defendants argue that their
statutory and constitutional rights were violated when the

bankruptcy court sua sponte granted summary judgment to the

plaintiffs on the statute of limtations defense in response to the
sane defendants' notion that the bankruptcy court had deni ed over
two nonths earlier

The cross-appeal is close to frivolous. The district
court reviewed the bankruptcy court's sunmary judgnent ruling de
novo after both a hearing and the conpletion of discovery and
affirmed the bankruptcy court's order. Any deficiency in the sua
sponte nature of the bankruptcy court's decision was cured by the
district court's de novo review.

Iv.

Conclusion

The wunderlying sum involved here is approximately
$380, 000, and consi derable counsel fees have been spent to this
poi nt .. W urge the parties to settle this case before the
addi tional costs of further proceedi ngs becone a reality.

The decision of the district court that the Release is

valid and enforceable is reversed, entry of judgnment for the
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def endants i s wvacated; the decision of the district court on the
statute of limtations is affirmed; and the case i S remanded to t he

district court for further proceedi ngs consistent with this opinion.

Costs are awarded to the Creditors Trustees. So ordered.
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